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BBEOEHWE

[laHHas TeMa npencTaBAseT NHTEPEC KaK C TOYKM 3peHNsA Teopun rnpasa (MOHATUS
NPaBoOCyObLEKTHOCTU, MPABOCMOCOBHOCTN), TaK U C TOYKWN 3PEHNS NPAKTUKK (BUAbI
cybbeKTOB rpa>kAaHCKoro npaBa, Ux OTJINYNTENbHbIE YepThl).

C pacnagom CoBeTckoro Coto3a, Npou3oLwWwamn KapanHaabHble NU3MeHeHNA B POCCUNCKOM
3aKoHoOaTesIbCTBe. B HOBbIX 3aKOHax HabnwgaeTCcs NPUHUMNMAAbHO HOBbIN MOAX04 K
WHCTUTYTY lOpuandecknx nuu. PaclumpseT Kpyr opnanyeckunx aul, 3Ha4nTeslbHY 4acTb
KOTOPbIX TeNepb COCTABAAT HErocyaapcTBeHHble obpa3oBaHua. KOpungnyeckune nuua
OensaTCcsa Ha HEKOMMepYeCcKne 1 KoMmmepyeckue, npudyemMm 3aKOH COLEPXKUT
ncyepnbiBaOLWMN NepeyeHb NocnegHnx. YHeTko onpenenseTca nMyLlecTBeHHas
OTBETCTBEHHOCTb IOPUONYECKOro nua, cayvyam n rpaHnubl cybcmamnapHom
OTBETCTBEHHOCTW. 3aKOH AeTaJlIbHO perjaMeHTupyeT NopsanoK peopraHusaumm u
NIMKBNOauUnn lopnanvyecknx nL, rapaHTnpys rnpasa KpeonTopos.

CYyLLHOCTb IOpUOoNYE€CcKOoro mua

FOpunandeckme nmua ABnAAOTCA Hanbonee akTUBHBIMY YH4aCTHUKAMU MPakAaHC-KOro
obopoTa. B cooTBeTCTBUU C 4.1 CT.48 TK PO 1opngnyeckmm nmuom npusHaeTcs
opraHusaums, KoTopas umeeT B COOBCTBEHHOCTU, XO3ANCTBEHHOM BeAeHUN NN onepa-
TUBHOM ynpassieHnn obocobneHHoe NMyLecTBO N OTBEYaeT No CBOMM obs3aTeNbCTBaM
3TUM UMYLLLECTBOM, MOXKET OT CBOero nmMmeHu npuobpeTtaTb M OCYLLECTBSATb UMYLLECT-
BEHHbIE€ N JINYHblEe HEUMYLLLEeCTBEHHbIE NpaBa, HeCTU 0653aHHOCTU, BbITb NCTLOM U
OTBETYMKOM B cyfe

K coBpeMeHHOMY onpepeneHunto liopnanyeckoro amua y4yeHble Nnpuwam He cpasy. NepBbie
topnanyeckme nmua NosiBUINCL C PasBUTUEM MPOMBbILWJIEHHbIX OTHOLWEHWA. Jlioan,
obbegnHABLLUME CBOW KanuTaabl A5 AOCTUMKEHMSA 0BLWnX Lenen, cywecTsoBaim 1
paHbLUE, HO MPOMbILIEHHOE NPeAnpPUATNE CTasNI0 MPUHLUMNNAJIBHO HOBbLIM SIBJIEHUEM,
CyLLLEeCTBYIOLLMM MO onpenesieHHbIM 3aKoHaM, He3aBUCALLMM OT BOJIM BJlafesbLEB.


https://www.evkova.org/#evkova

|/|CTOpVI‘-I€CKVI, OCHOBHbIMU (pyHKLI,I/IFlMVI MHCTUTYTa ropnan4eckoro Jinla Oblnn:

1. ocpopmMneHmne KoNNeKTUBHbLIX MHTEpPeCos,
2. obbegnHeHne KanuTanos,
3. orpaHunyeHuve npennpuHMMaTesIbCKOro pucka.

B 1948 rogy coseTckum topucT A.B.BeHeanKTOB, CTOPOHHUK "Teopumn KoanekTnea"
onpenensan puanyeckoe IMUO Kak KOJIIEKTUB TPYAALMNXCS, OCYLEeCTBAALWMN npe-
OYCMOTpPEHHbIe 3aKOHOM, aAMUHNCTPATUBHbLIM aKTOM WX YCTaBOM 3a[a4yu, MUMELW NI
YPEryampoBaHHYI0 B TOM XKe NMopsaaKe opraHmsauunto, obnagarowmm Ha TOM UM MHOM
npaese 1 TON nan nHon mepe 060CoBNEHHBLIM NMYLLLECTBOM U BbICTYNAOLWNA B
rpa>xgaHckoM obopoTe OT CBOEro MMEeHU- B Ka4yecTBe CaMoCToATesIbHOro (0ocoboro)
HOCUTEenNA rpaxa4aHCKMx npas n obAa3zaHHOCTEN.

B cooTBeTCcTBUM C N.1 cTaTbu 56 MK PO KOpuanyeckue nmua, KpoMme pruHaHCNpyeMmbiX
COBCTBEHHMKOM y4YpeXxAeHUin, 0OTBEYatoT No cBouM obsa3aTenbCTBaM BCEM
npuHaasiexawmm M nMyLecTBoM. NMyHKT 3 3TON e CTaTbW r1acuT YupeauTenb
(Yy4aCTHUK) IOpUANYEeCKOro anua nan cobCTBEHHUK ero nmyLiecTtsa He 0TBe4YalT No
obs3aTenbLCTBaM IOPUANYECKOro snua, a lpuanyeckoe nLo He oTeevyaeT no obsasa-
TenbCTBaM y4ypeauTensa nianm cobCTBeHHUKA, 3a UCKJIIOYEHMEM Crly4aeB, NpeayCcCMOTpPeH-
HbiXx KogekcoMm nnbo yypeanTenbHbIMN JOKYMEHTaMM IOPULANYECKOr0 Nnua.

CamMocTosiTe/IbHaA MMyLLEeCTBEHHAs OTBETCTBEHHOCTb - 3TO IJ1aBHbIN 1 onpeae-naoLmnia
NpU3HaK topuanyeckoro nmua. CyLHOCTb IOPMANYECKOro LA NPosIBASETCA npexae
BCEro B €ro 0TBETCTBEHHOCTU. Bce ocTasibHble NPU3HAKN HOCSAT BCMOMOra-TebHbIl
xapakTep. OHM NOAYMHEHbI OAHON Naee: BO3JIOXKEHNIO OTBETCTBEHHOCTU Ha
lopuanyeckoe n1Lo, a He Ha yYypeauTens.

O60co61eHHOCTb MMYyLLECTBa NOAPa3yYMEBAET, 4TO CyObeKT rpa)K4aHCKoro npasa nMmeet
B CBOel cOBCTBEHHOCTW onpeneneHHble BELLW, ABMXKUMbIE N HEABNXXNMbIE,
pacrnopsiXXaeTcs UMM N MOXKET HECTU OTBETCTBEHHOCTb AAaHHbLIM UMYLLECTBOM.

TakK, OTMeHSAS peLlleHne HNXECTOoALLEero cyfa B crope Mexay akuMoHepHbIM 00LweCcTBOM
3aKpbITOro TUMa n ropoackMM HapPOAHbIM CY0M O B3bICKAHUW 3a40J1-)KEeHHOCTU No
apeHaHon nnate, MNMpesnanym BAC Poccnm obpaTun BHUMaHMe Ha TO, 4TO A4
y[oBJIeTBOPEeHNs ncka Heobxoammo 6b1s10 Npe)xae Bcero onpenennTb, COOTBETCTBYET /N
Takoe obpa3oBaHMe TpeboBaHUAM, YKa3aHHbIM B CTaTbe 48 K, a MMeHHO, NpoBepuTb
Hann4mne y Hero o60cobneHHOro nMmyLLecTsa U CMeTbl, MO3BO-NAWNX MY HECTU
NMYLLLECTBEHHYIO OTBETCTBEHHOCTb MO A0roBOPHbLIM 0b653aTe-NbCcTBaM. [pn Hannu4nm y
OTBETYMKA LEeHEeXHbIX CpeaCcTB HeobXxoanMOo ObIs10 BbISICHUTb, HaZeneH un



npeacenaTtesb Cyfa NPaBOM CAaMOCTOATENIbHO pacnopsiXXaTbCsA 3TUMU CpeaCcTBaMMU.
Mocne BbIACHEHUS 3TUX 06CTOATENLCTB apOUTPaXKHbIN Cya A0/KEH Obll AaTb OLEHKY
noanncaHHOMYy CTOPOHAMK AOroBOPY apeHAabl U cAenaTb BbIBOA O TOM, MOXKHO /11 ero
CYNTATb 3aKJIIOYEHHBIM U MPUMEHATb K OTBETUYMKY UMYLLECTBEHHYIO OTBETCTBEHHOCTD,
npenyCcMOTPEHHYIO AOrOBOPOM.

BbICTyMNJIeHMe B rpa>kKaHCKOM 060poTe 0T cOBCTBEHHOrO0 MMEHM 03Ha4YaeT BO3MOXKHOCTb
OT CBOEro MMeHU nNprobpeTaThb U OCYLLECTBASATb FPa)kJaHCKMe NpaBa N HeCTu
0643aHHOCTY, a Tak>XXe BbICTyNaTb UCTLIOM N OTBETYMKOM B Cy[e.

Obpa3oBaHMe M nNnpeKpalLleHne IopuaniecKmx JnL

Takxe Kak n pmnsnyeckne nuua, ropugnyeckne nuua obnagatoT NpaBo-CybbeKTHOCTLIO,
TO €CTb CNOCOBHOCTLIO BbIThb CYOBLEKTOM MpaBa, KOTOpas NPOSABASAETCHA B €ro
npaBocnocobHocTn n geecnocobHocTu. NMPaBoCNoCOBHOCTbL PUANYECKOro Nnua
onpenenseTcs ctaTtbén 49 MK PO: KOpuanyeckoe nmuo MoOXKeT MMETb rpa)kaaHckumne
rnpasa, COOTBETCTBYOLWME LensaM OesaTesIbHOCTN, NpeayCMOTPEHHbIM B ero y4ypenu-
Te/NbHbIX AOKYMEHTaX, N HECTUN CBA3AaHHbIE C 3TOW AeATe/IbHOCTbI 06493aHHOCTU. TakuMm
obpa3oMm, B oT/IM4ME OT QU3NYECKNX UL, topuandeckue nmua obnagatoT crne-umaibHOW
NpaBoCcnocobHOCTbIO, TO €CTb ero rnpasa U 0693aHHOCTN oNpenensaTCsa ue-19Mu
IOPNONYECKOro inta N NPSMO yKasaHbl B €ro y4YpeanTesbHbiX JOKYMeHTax. NIckntoyeHne
COCTaBNSAOT HErocyaapcTBEHHbIE KOMMepYeckue opraHusaumm, obnagato-wmne
YHUBEpPCasIbHON NPaBOCNOCOOHOCTLIO U UMetoLLMe Lesblo n3BsedyeHne npuboinn.

Mo obwemy npasuay, NPaBoCNoOCOBHOCTb LPUANYECKOrO LA BO3HMKAET C MOMEHTaA ero
BO3HUKHOBEHUS, KOTOpPOE NpupaBHUBAETCA K MOMEHTY €ro rocygapCTBeHHON peru-
cTpaumm (N.2 cT. 51 'K PD) n npekpawtlaeTcsa Nocae BHECEHUS 3anNncu 0 ero JNKBuagaumnm
B €AVHbIN roCYy0apCTBEHHbLIN peecTp Ipuan4ecKnx anl,.

B cooTBeTCTBUW C 3aKOHO4ATENIbCTBOM HEKOTOpPbLIE BUAblI AeATe/IbHOCTU MOryT
OCYLLEeCTBAATLCA JINUb Ha OCHOBaHUN rocyuapCTBeHHon nnueHsnun. B aTtom cnydae
cneunanbHad I'IpaBOCI'IOCO6HOCTb BO3HMNKaeT C MOMeHTa nojiydeHus TaKoW NINUEH3NN.

focyoapCTBEHHAsA perncTpaumns pmnanyeckoro amua, C KoOTOpomn CBSA3bIBAaeTCA ero
yypexneHue, 0osKHa Nponu3BOANTLCA B COOTBETCTBUM C 3aKOHOM "O rocygapCcTBEHHOMN
pernctpayun ropnaonydecknx nmy". Ctatea 51 N'pax4aHCKOro Kogekca 3akpennser
ABOYHO-HOPMATUBHbLIN NOPAOOK PErncTpaunm ipngnyecknx nmy. 3To o3HavyaeT, 4To
npoBepKa uesnecoobpasHOCTM CO30aHNA KOHKPETHOr0 IOpUANYECKOro nmua He BXOAUT B



KOMMEeTEHL IO OPraHoB, OCYLLLECTBAAIOLWNX FOCYyAAPCTBEHHYIO perncrpaumio. OyHKUNa
rocyfapCTBEHHOW perncTpaunm orpaHn4YnBaeTCsa NPOBEPKON 3aKOHHOCTN 06pa3oBaHus
IOPMANYECKOrO INLLA, @ TaKXXe ero yupeaunTesibHbiX JOKYMEHTOB. o 3To npuynHe
OCHOBAHMSIMU O0TKA3a B perucTpaunm NprM3HaAOTCA HAapyLIEHNA YCTAHOBJIEHHORO 3aKOHOM
nopsinika obpasoBaHNs lOPUONYECKUX UL U HECOOTBETCTBUE YYpeaAnTesbHbIX
JOKYMEHTOB 3aK0-HY. [IaHHbIN NepeyeHb OCHOBaHWUIN OJ1s 0TKa3a sSBAsSeTCs
ncYepnbIBaoLWMM.

NeecnocobHOCTb topnanveckoro nuua npmobpetaeTcss 04HOBPEMEHHO C
MpPaBoOCNOCOBOHOCTbLIO U O3HAYaeT, YTO JINLO CBOMMU LENCTBUSAMN MOXKET npuobpeTaTsb,
OCYLLEeCTBNAATb U UCMONHATL FPpaXKAaHCKMe npasa n obg3aHHOCTU. B cooTBETCTBUK C
NyHKTOM 1 cTaTbu 53 TK PO KOpungundeckoe nnuo npuobpeTaeT rpa>kgaHcKume npasa u
npUHMUMaeT Ha cebda rpa>kgaHckme oba3aHHOCTN Yepes3 CBOW opraHbl, AeNCTBYyOWMNE B
COOTBETCTBUU C 3aKOHOM, MHbIMU MPABOBbLIMN aKTaMUn U y4peanTeslbHbIMUA AOKYMEH-
Tamu. OpraH ropnanyeckoro mua - 3To YacTb PUANYECKOro auua, KoTopasa opMu-
pyeT ero Bonto. CoCTaB 1 KOMMETEHUMSA OpraHa lpuandeckoro amua onpegensercs
3aKOHOM, UHbIMU yYpeanTesibHbIMN AOKYMEeHTaMWN. [Na YHUTAPHbIX U HEKOTOPLIX OpPY-
rMX BUAOB NpeanpuaTmni Bosieobpasyowmnmin 1 BONEN3bABAAOLWMN OpraHbl CoBNagatoT, B
APYrnx cnydasix OHM pa3iMyHbl, HanpuMep, 418 akuMoHepHoro obuwecTea
Bosieobpa3yolm opraHoM aBaseTcsa cobpaHmne akuMOHEPOB, a BOJIEN3bABAAIOLLNM-
ONPEKTOopP, ApYroe yrnoJIHOMOYeHHOoe L0 UK rpynna nuu,.

B 3akKoHe cneuunanbHO yKa3aHo, 4TOo JIuo, KOTOpOoe B CUY 3aKOHa UK yYpe-ANTeNbHbIX
OOKYMEHTOB IOPNONYECKOro LA BbICTYNaeT OT ero MMeHn, A0/)KHO AEeNCTBOBAThL B
NHTEepecax NpeacTaBJSEMOro UM LPNONYECKOro nua A4obpocoBeCcTHO 1 pa3yMHo (. 3
CT. 53 K P®). B cnyyae, ecnin 0encTBUS opraHa lopuan4yeckoro amua Nnpu4dnHuInN spes
opnanyecKkomy nuuy, opraH no TpebosaHuto yuypeagutenen o6sa3aH BO3MECTUTb YObITKN.

B HeKOTOpbIX C/ly4anax 3akoHoO4aTeIbCTBOM MOryT ObITb NpeayCMOTpPEeHbl 40MO-
HUTENbHbIE OrPaHNYEHNA 05 OpraHa puandeckoro nmua. Tak, 3akoHoMm "O6 akumo-
HepHbIX obecTBax" NpeayCcMOTPEHO, YTO YJEH CoBEeTa AMpeKTopoB (Habnwaa-TenbHOro
coBeTa) obuwiecTBa, MU0, 3aHUMaOLWEee O0JHKHOCTb B MHbIX OpraHax yrnpas-JeHuns
obuwecTBa n HEKOTOpbIE Apyrue nuua, 0653aHbl 4OBECTUN 00 CBEOEHUS COBETA
anpekTopoB (HabnogaTenbHOro coseta) obuiecTBa, peBM3NOHHON KOMUCCUIN (peBu3opa)
obuwecTBa n ayautopa obuwiectsa nHpopmMaumnto 06 N3BeCTHbIX MM COBEPLUAEMbIX UK
npepnonaraemMblX caesikax, B KOTOPbIX OHU MOTYT ObITb MPU3HaHbI 3aUHTEPEeCOBaHHbIMU
nMuamu.



MpekpalleHne PUANYECKOro amLa NPoOUCXoanT Nocie BHECEHNS COOTBET-CTBYOLLEN
3aMNnUCK B roCyJapCTBEHHbIA peecTp opuandecknx nuu. NMpekpalieHne MoxxeT ObiTb
OCYyLLIeCTBJIEHO ABYMS cnocobamu: Yyepes peopraHusaunto nmbo nukemaa-unto
lOpUANYECKOro nmua.

PeopraHusauns - 3To npekpaLleHne lpruandeckoro anua C nepexonoMm rnpas u
ob6a3aHHOCTEN. PeopraHn3aums MOXXeT NpoxXoanTb B pOpMe CANSHUSA, NPUCOeNHEH S,
pa3feneHuns, BblaeneHns nnmn npeobpasoBaHus. PelneHne o peopraHusaunm npuHn-
MaeTcsa yypeamTensamm (ydacTtHukamm), nmbo opraHoMm LpUANYEeCcKoro nmua, ynosaHo-
MOYEHHOro Ha TO yYpeanTeNibHbIMU LOKYMEHTaMU.

B cnyyasix, yCTaHOBJ/IEHHbIX 3aKOHOM, peopraHn3auuns pnanyeckoro amua B opme ero
pasfesieHna NI BblAeNEHNS U3 ero COCTaBa OA4HOM0 NN HECKOJIbKUX IOPU-ANYECKNX
JINL, OCYLLIECTBNAETCSA N0 PELUEHNI0 YNOJHOMOYEHHbIX FTOCYAapPCTBEHHbBIX OPraHOB U/ MO
peLleHnto cyaa, a B popMe CUSAHUSA, NpucoeanHermns nnm npeobpaso-BaHUS - M1Lb C
cornacms ynoJHOMOYEeHHbIX FOCyAapCTBEHHbIX OPraHoOB.

FOpnanyeckoe NNLIO CHUTAETCS PEOPraHN30BaHHbLIM, 33 UCKJIIOYEHNEM ClyYaeB
peopraHusaumn B popme NprucoenHeHns, C MOMeHTa rocyapCcTBEHHON perncrpaumm
BHOBb BO3HUKLLUX IOPUANYECKUX JINLL.

Mpn NpucoeanHEHUN OPUOMNYECKOrO LA K APYroMy IOPpUANYECKOMY NLy K
nocnegHemMy nepexoasaT npasa U 06493aHHOCTU NPUCOEANHEHHOIO IOPNANYECKOro Nnua B
COOTBETCTBUM C NepefaTO4YHbIM aKTOM.

Mpw pa3geneHnn PULANYECKOro anua N BolgesIeHUN N3 CoCTaBa IOPULANYECKOro nmua
OOHOIo UM HECKOJIbKUX lOpunaAndeCKnxX Jimy K Ka>xgoMy U3 HNX NepexondT rnpasa n
o06s3aHHOCTH peopraHn3oBaHHOIo OpNonN4eCcKoro Jimda B COOTBETCTBUN C
pa3nennTtesibHbIM 6anaHcom.

Mpwn Nnpeobpa3oBaHNN LOPUANYECKOrO NNLLA OAHOI0 BUAA B OPUANYECKOE NNLIO APYroro
BMuAa (M3MeHeHUN opraHn3aLMOHHO-NPaBOBON DOPMbI) K BHOBb BO3HUKLLEMY
topuanyecKkomy nnLy nepexonaT npasa N 06593aHHOCTU PeopraHU30BaAHHOIO
IOPUONYECKOro SN B COOTBETCTBUM C NEPENATOYHbIM aKTOM.

MepenaToYHbIN aKT UKW pa3aenuTesbHbI BanaHC OOJIKHbBI COAEPXXaThb MOJIOXKEHUS O
npaBonpeemMcTBe No BCeM 0693aTeNlbCTBaM PeopraHN30BaHHOIO IOPUANYECKOro NNLa B
OTHOLLEHNMN BCEX ero KpeanTopoB N A0/HKHUKOB, BKOYaa 1 06s3aTenbCcTBa,
ocrnapuBaeMble CTOPOHAMM.



B cooTBeTCTBUM CO cTaTbéM 60 NparkaaHCKOro kogekca ydypeguntenn (y4acTHUKN)
IOPUANYECKOro nua Nan opraH, NpPUHSABLLNE peLleHne 0 peopraHnusaunm iopnamnyeckoro
nnua, obs3aHbl MMCbMEHHO YyBeAOMUTb 06 3TOM KpeAnTOpPOB peopraHmM3yemMoro
topuanyeckoro anua. Kpeantop peopraHn3yemMoro iopuanyeckoro snua snpase
noTpeboBaTb NpekpaLleHns nan 4OCPOYHOro UCMNOJIHEHUA 005A3aTeNbLCTBa, AOJIKHUKOM
Mo KOTOPOMY ABASAETCSH 3TO opnanyeckoe nmuo, n sosMelteHus yoblTKoB. Ecnu
pasgenntenbHbin 6anaHc He faeT BO3MOXXHOCTUY onpenenmTb npaBonpeeMHmnKa
peopraHM3oBaHHOIrO KOPUANYECKOro LA, BHOBb BO3HUKLUME OpUanNYecKne nmua HecyT
CO/IMOAPHYI0 OTBETCTBEHHOCTb NO 06A3aTeNbCTBaM peopraHM30BaHHOIMO OPULNYECKOrO
nnua nepepn ero kpegmutopamn. JaHHoe nonoxxeHmne obecnevynsaeT rapaHTUM Npas
KpeauTOpPOB B OTHOLLUEHUN IOPULANYECKOro avua.

JInkBnpaumsa opnanyeckoro nua BAe4YET ero npekpalleHne 6es nepexona npas u
obs3aHHOCTeN B Nnopsaake npasonpeemcTBa K gpyrum nmuam (n.1 Ct.61 K PO).
KOpnandeckoe nmuo MoxxeT ObITb JIMKBUANPOBAHO B 4OOPOBOSILHOM NNHO
NPUHYANTENbHOM nopsake. B obpoBonbLHOM Nopsake opuagnyeckoe nLo JTNKBNaun-
pyeTcs Mo peweHuto ero yypegutenen (y4acTHUKOB) 1Mbo opraHa topuan4yeckoro amua,
YMNOJIHOMOYEHHOI0 Ha TO y4YpeanTeNlbHbIMUN AOKYMEHTaMU, B TOM 4YUC/1e B CBA3U C
NCTeYeHNEeM CpPOKa, Ha KOTOpPbIA CO34AaHO OpUanNYecKoe Nnuo, C LOCTMIXKEHUEM Lenu,
pagn KOTOPOW OHO CO34aHOo, NN C MPU3HAaHUEM CY4O0M HEOENCTBUTENIbHON PerncT-
paunn Lpnan4ecKoro auua B CBs3M C AONYLEHHbIMU MPWY ero co3gaHun HapyLueHnsaMun
3aKOHa NN NHbIX MPaBOBbIX aKTOB, €C/IN 3TU HAPYLUEHNS HOCAT HEeYCTPaAHNMBbIN
XapakTep. B npnHyonTensHoM nopsgke opuanyeckoe nuo JNKBUANPYETCA Mo peLue-
HWIO Cyda B C/ly4Hae OCyLWeCcTBNEeHNSa AeAaTeNibHOCTU Be3 Hagnexallero paspeLlleHuns
(nnueH3unn) nnbo aesaTenbHOCTN, 3aNpPeLLEHHON 3aKOHOM, TM60 C NHBIMU OOHOKPATHbLIMUN
nnu rpydbbiMn HapyLLIEHNAMWN 3aKOHa NN UHbIX MPaBOBbIX aKTOB, 60 Npwu
CUCTEMAaTUYECKOM OCYLLLECTBIEHNN 0OLWECTBEHHOW UKW PESITNO3HON OpraHu-3aumnen
(obbeanHeHueM), 61aroTBOPUTENBbHBLIM NN UHLIM (DOHOOM AEeATENbHOCTN,
NpPOTUBOPEYaLLEN ero yCTaBHbIM LIeISIM, @ TaKXXe B UHbIX C/yYasax, NpeayCcMOTPEeHHbIX
[(pa>kKOAaHCKNUM KogeKCcoM PO.

FOpmnandeckoe nnuo, ABASAIOLLEECH KOMMEPYECKON opraHmn3auven nnbo nencr-sytouiee B
dopme noTpebuTenbckoro KoonepaTuea, 6,1aroTBOPUTENILHONO UK MHOIMO hOoHAA,
MOXXeT BbITb IMKBNANPOBAHO TakKXXe B COOTBETCTBMU CO cTaTben 65 MK PO Bcreacteune
NMPU3HaHWA ero HecocTosaTeNbHbIM (baHKpPOTOM). EC/IN CTOMMOCTb UMY-LLLECTBA TAaKOro
OpNONYecKoro nua HegoCcTaTovYHa A4 yooBaeTBopeHns TpeboBaHNn KpeanTopos, OHO
MOXXeT ObITb INKBNONPOBAHO TOJIbKO B NopsAaKe, npeayCMOTpeHHOM CTaTbén 65 MK PO.
MonoXxeHnsa o NMKBMOaUNN OPULNYECKOro IMua BCNeACTBMEe HECOCTOATE/IbHOCTH



(baHKpPOTCTBA) HE PACMPOCTPAHATCA Ha Ka3eHHble NpeanpusaTus.

B uensax obecneyeHnss MIHTEPECOB KPeAUTOPOB N 3aMHTEPECOBAHHbIX JINL, 3aKOH
npenycMaTpuBaeT CTPOrun NOpsaoK JMKBUAALNN IOPUONYeCcKoro nua. B nepsyto
oyepenb ydpeaunTtenn (y4aCTHUKN) IOPUANYECKOro amua Ui opraH, npuHsasLwme
peLleHne o IMKBNAALMUN IoPpUaNYeCcKoro inua B NMCbMeHHOM Buae coobuiatoT 06 3Tom
OopraHy, ocyLecTBasoweMy rocyiapCTBEHHYIO perncTpaunio pnanyecknx nmu,
KOTOpPbIN OeslaeT B peecTpe 3annucb 0 TOM, YTO lOpuaAnYecKoe MU0 HaxXoAUTCs B
npouecce nukemnagaunn. ObpasyeTcsa NTMKBNAALMOHHAA KOMUCCUSA, YCTaHaBMBalOLWAS
NopAOOK U CPOKU NInKBMAaUMN. B obs3aTenbHOM nopaake AMKBUAaLNOHHAA KOMUCCUA
nomeLlaeT B opraHax nedyaTtn nybankaumio o IMKBMAaLmMm n o nopsiike n cpokax npuve-
Ma TpeboBaHUN KPeanTOpPOB. DTOT CPOK He MOXeT ObITb MeHbLUe 2 MecsaueB. o ucte-
YEHMIO 3TOr0 CPOKa JIMKBMAALMNOHHASA KOMUCCUA COCTaBNseT NPOMeXXYTOYHbIV JINKBU-
[AUMOHHBIN BanaHC, B KOTOPOM yKa3bliBalOTCA CBeAEHUS 0 COCTaBe MMyLLeCcTBa JIMKBU-
AMPpYyeMOoro nuua, nepedvyeHb npeabsaBiseMblX KpeauTopom TpeboBaHn U pe3yibTaThbl
ero paccMoTpeHus. NpomexxyTo4dHbln 6anaHc yTBepXaaeTcsa yupeagmutenamu. Ecnn y
JINKBNAVPYEMOTI O IOPUANYECKOro nua (Kpome yypexaeHUn) HeoCTaTOYHO AeHEXHbIX
CpeACTB ANA yOOoBJ/IeTBOPEHUA TpeboBaHNN KpeanTopos, JIMKBUOALUVMOHHAA KOMUCCUSA
OCyLLeCTBASAET NpoAaxky ero uMmyLiecTsa ¢ NnybanYHbIX TOPros B Nnopsake, npeny-
CMOTPEHHOM 419 NCNONHEeHUs cyaebHbIX peLueHun.

NMopsanok BbiNaThl onpenenseTcs ctatben 64 K PO, [Nocne 3aBepLlueHnNs pacyeTos C
KpeanTopaMun JIMKBNOAaUNOHHAA KOMUCCUSA COCTaBNAsAET NNKBNOAUNOHHBLIN 6anaHc,
KOTOpPbIN yTBEPXAAEeTCH yypeantenamm (y4aCcTHUKaMIN) Ipuanyeckoro anmua nin
OpraHoM, NPUHABLLNM pelleHne 0 JIMKBMAauunM Ipuanyeckoro amua, no coraacoBaHuio C
OpPraHoM, OCyLLeCTBAALWNM PerncTpaLuio vpuandecknx amu,.

Mpn HefoCTaTKe Yy JIMKBUANPYEMOrO Ka3eHHOro NpeanpusaTmns nMmywecTsa, a y
NINKBUONPYEMOTO YYpeXAeHNs- LEHEXHbIX CPeACTB A5 noraweHna TpebosaHnn
KpeauTopoB, HeJoCTatowWas YacTb NMorawaeTcs 3a c4eT cCoObCTBEHHMKA NMYLLECTBaA
[AHHOIro NPeanpuaTUS U yypexaeHns B cynebHom nopsaake.

Buabl opuaondyecKkux Jnu

B oTAnumm oT NpaxkgaHCKOro koaekca 1964 roga, COBpeMEHHbIN FpaKgaHCKUN KOO EeKC
3HAYUTENBHO PaCLLUNPUA YHNCIO IPUANYECKUX NNL-YHaCTHUKOB rpakaaHCcKoro obopoTa.
OcHOoBaHUN ansa Knaccudukaumm lpUaANYeCcKnUX AL MHOXXECTBO, HO MHe Bbl XO0Tenocb
BblOE/INTb HECKOJIbKO, Ha MOW B3rnag Hanbonee Ba>kKHbIX.



Mo popmamM COBCTBEHHOCTU OpPUANYECKME NNLA, KaK N BCA COBCTBEHHOCTb B POCCMIACKON
Qepepaunn, [enaTCca Ha rocyaapCTBEHHbIe, MyHUUMNaJIbHblIEe N HErocy-AapCcTBeHHble. B
OTHOLWEHNN cOBCTBEHHOCTM B KOHCTUTYUMM Poccmnm ynotpebnseTca noHATMe "4yacTHada",
HO B OTHOLLUEHUN IOPNONYECKUX JINL, OTO HE COBCEM KOPPEKTHO, TakK KakK CaMO 3Ha4YeHue
C/10Ba "4YaCTHbIN" Nogpa3syMeBaeT eaAMHOIMYHOE BNadeHMe, a lopuandyeckme nmua B
DONbLWNHCTBE C/y4HaeB ABAATCA KONNEKTUBHbIMK 06pa3o-BaHUAMU. YTO KacaeTcs
MYHUNLMMANbHbIX IOPUANYECKNX NNL, HA HUX B BobLUEN Mepe pacnpoCTPaHATCA
rnpasuna N NoJIOXKEeHUs, KacarLmecs rocygapCTBeHHbIX pnan4yeckux anL, Tak Kak cam
WHCTUTYT MyHUUMNanuTeTa COOPMMNPOBasICA CPaBHUTENIbHO HELABHO, N BblOE/INTb ero
0CcobeHHOCTU B rpakaaHCcKoM obopoTe Ha AaHHbIN MOMEHT HEMNpoCTO.

Cnepyrowmnn KputTepunm - 3To npasa yypeanTtenen (y4aCTHUKOB) B OTHOLLUEHNM
IOPNONYECKOro nua nan ero umyutectsa. o 3ToMy OCHOBaHUIO LOpUAMNYECKME NnLa
DenaTca Ha TpuW rpynnbl:

1. Opuanyeckme nnua, B OTHOWEHUN KOTOPbIX UX YHAaCTHUKN NMeoT
obsa3aTenbCTBEHHbIE NPaBa: X035NCTBEHHbIE TOBapuMuwecTBa n obuiecTsa,
notTpebuTenbckme n NPonN3BOACTBEHHbIE KOOMNEPATMBLI.

2. Opngnyeckme nnuya, Ha NMyLLLECTBO KOTOPbLIX UX y4ypeanTtenm (Y4aCTHUKN) UMeKoT
npaBo COBCTBEHHOCTU NN NHOE BeLLHOE NMpaBo: FroCyAapCTBEHHbIE U
MYHULUWMANbHbIE YHUTApHbIE NpeanpuaTus, B TOM Yucie X govyepHue
npeonpuaTus, a Takxe uHaHCcupyemblie COOCTBEHHNKOM y4YpeXx4eHuns.

3. Opugnyeckme nuua, B OTHOLLIEHUN KOTOPLIX UX y4peanTenun (Y4aCcTHUKK) He MOryT
NMEeTb HUKAKNX NMYLLLECTBEHHbIX NpaB (HWN BelwHbIX, HX 06A3aTeNIbCTBEHHbIX):
obLecTBEHHbIE U peNUrno3Hblie opraHmn3aunm (obbvegnHeHns), bnaroTsopuTesbHbIE
N UHble POoHAbI, 06begnHeHNs pNnanyYecknx nuy (accoymaumm n Coto3bl).

Hanee, opngnyeckme nmua MoOXXHO pa3fennTb B COOTBETCTBUN C LLESIIMU NX
[eATeNbHOCTN Ha KOMMepYeckmne n HekomMmepyeckne. OCHOBHON Liesblo AeATesIbHOCTY
KOMMEpPYeCKUX IPUONYECKNX NNL, SBNSETCS n3BsedvyeHne npubebinn. Tak Kak nogobHas
[eATeNlbHOCTb B 3HAYNTEJIbHOW Mepe CBsi3aHa C NpeanpuMHMMaTENbCKUM PUCKOM, Mpax-
[AHCKMX KOOEKC Ha3blBaeT 3aKpPbIThI MepeyeHb KOMMEPYECKMX IOPUANYECKMX 1L, 1
AEeTaslbHO persaMeHTUpPyeT He TOJIbKO MopsaoK nx obpasoBaHms, HO 1 MOPALOK hop-
MMWPOBaHNA YCTAaBHOro KanuTasa, npasa 1 0643aHHOCTM Yy4aCTHUKOB B OTHOLLEHWUN
IOpPMANYECKOro NLLA, MOPSAOK NPUBJIEYEHUS OEHEXHbIX CpeacTB. 1o CBOMM opraHu3a-
LMOHHO-NPaBOBbLIM (hopMaM TakKue Ipuandyeckme nuua OensaTcs Ha:

- X035INCTBEHHbIE TOBAPULLIECTBA, KOTOPbIE B CBOIO 04Yepeb ObiBalOT NOJSIHbIMU
(ToBapuLwecTBO, YHYaCTHUKN KOTOPOro HeCcyT Mo AeslaM TOBapuLLLEeCTBa HEOrPaHUYEHHYIO



N CONMNAapHY0 OTBETCTBEHHOCTb) U KOMMaHAUTHLIMU (TOBAPULLECTBO Ha Bepe, B
KOTOPOM Hapsaay C AeNCTBYOLWMMN Y4aCTHUKaMK, OTBeYalLWmMMmn no obs3atenbCcTBam 1
CBOUM UMYLLECTBOM (MOJIHBIMU TOBapPULLAMKN), UMEIOTCSH OAUH NN HECKOJIbKO
aCCOLMNPOBAHHbIX Y4AaCTHMKOB (KOMMaHANCTOB), OTBEYAOLLNX TOSIbKO CBOMM BKJ1AA0M U
HE MPUHUMAOLWMX YH4aCTUS B OCYLLECTBJIEHUN NpeanpuHUMaTENbCKON AEATENIbHOCTN)

- X034NCTBEHHbIe 0bLecTBa, KOTOpbIE BbICTYMatoT B hpopMe obuiecTBa C OrpaHNYEeHHOM
OTBETCTBEHHOCTbIO, 0bwecTBa C 4OMOJIHNTENIbHON OTBETCTBEHHOCTbLIO M aKLMOHEPHOr 0
obuiecTBa OTKPbLITOrO UM 3aKPbITOrO TUMOB;

- rocygapCTBEHHbIE NN MYHULUMAaNbHbIE YHUTAPHbIe NPeanpuaTus, cpeamn KoTopblX
BblAENAITCSA YHUTapHOe nNpeanpusitme, 0OCHOBaHHOE Ha NMpaBe X035IMCTBEHHOIO BeAeHUS,
N YHUTApPHOE NpeanpuaTue, OCHOBAHHOE Ha NpaBe ornepaTUBHOro ynpasJsieHns (Npaso,
Ha OCHOBE KOTOPOro Ka3eHHoe NpeanpusaTne, a TakXe yupexxaeHne B OTHOLIEeHUN
3aKpPEenJJIeHHOro 3a HUMKW UMYLLIECTBA OCYLLECTB/ISIIOT NMpaBa BJafAeHuNs, MNofb30BaHUS 1
pacnopsi>XeHus B npenenax, yCTaHOBJIEHHbIX 3aKOHOM, B COOTBETCTBUM C LEeSIsIMUN CBOEN
neaTenbHOCTN, 3a4aHnsAMN cOBCTBEHHMKA M HAa3HAYEeHMEM NMYLLIECTBA)

- NIPpoOn3BOoACTBEHHbIE KOOMNMepaTuBhbI (apTeJ'IVI).

B cooTBeTCcTBUN C DepepalibHbIM 3aKOHOM "O HEKOMMepYeCcKux opraHm3saumax”
HeKoMMep4yecKas opraHmsaumsa 3To - OpraHM3auns, He nMerLas ussnedveHmne npmboinm B
KayeCcTBe OCHOBHOW LLesin CBOen AeATesIbHOCTU WU He pacnpenensanwas nosyy4yeHHyo
NpubbiNb Mexay y4acTHUKaMW.

HekoMMmep4yeckne opraHusaunm MoryT co3gaBaThCs A5 AOCTUXKEHUS COLMab-HbIX,
61aroTBOpPUTENbHbIX, KYJIbTYPHbIX, 06pa3oBaTesibHbIX, HayYHbIX U yNpaBiaeH4YeCc-Kux
Luesiei, B Lesisix oXpaHbl 340p0BbS FpaXkaaH, pa3BuUTuUa u3n4eckon KynbTypbl U CMOPTa,
yAOBNETBOPEHUS AYXOBHbIX M UHbIX HEMATepMabHbIX NOTPEOHOCTEN rpaXkaaH, 3alnTbl
npaB, 3aKOHHbIX MHTEPECOB Fpa>kAaH 1 opraHn3aLnii, pa3peLleHmns CropoB n
KOH(JIMKTOB, OKa3aHUSA IPUANYECKON MOMOLLM, @ TakXXe B UHbIX LleNsaxX, HanpaBJIeHHbIX
Ha OOCTUXXeHMe obLiecTBeHHbIX 6nar. IMeHHO Lenn co3aaHns HEKOMMepPYeCcKonm opra-
HM3aUMK onpeaensatoT rpaHnubl €€ NnpaBocnocobHoCTH.

HekoMMep4ecKkas opraHm3aumns, SBaSOLWLAACS OPUANYECKM nnuom, obnagaeT BCEMU
NMPU3HaKaMu, XxapakTepusyrwmmm ropmnamyeckoe nmuo. MmywecrteeHHasa obo-
co6/1eHHOCTb HEKOMMEPYECKON OpraHmn3aunm MoxxeT ObiTb Bblpa’keHa B npaBe cobCT-
BEHHOCTW, NpaBe X035INCTBEHHOr0 BeleHNS, NMpaBe ONepaTUBHOIO yrNpaBiEHNS, AEHEX-
HbIX CpeacTBax Ha BAHKOBCKUX cYeTax. BHellHee nposiBneHne nmylliecteeHHas obo-
COBNEHHOCTb HAaX0AMNT B HaIMYMKM caMoCcToAaTenbHOro 6anaHca nnm GUHaAHCOBOro MnJjaHa



(cMeTbl). OpraHn3aLNOHHOE eINHCTBO 3aKPENISeTCs B yYpeanTesbHbIX JOKYMEHTaX
topuanyecknx nuy. NpaBocnocobHOCTb HEKOMMEPYECKOW OpraHn3aLmnm BO3HUKaAET 1
npekpawaeTcs no obuwieMy npaBuny. Hekommepyeckume opraHmsaunm MMET cre-
LMasibHYI0 NPaBOCMOCOOHOCTb, TO €CTh BrpaBe CoBepLUaTh TONbLKO Te AeNCTBUSA, KOTO-
pble COOTBETCTBYIOT chepe UX AedATeNbHOCTU, MPeayCMOTPEHHON B yYpeanTesibHbIX [0-
KyMeHTax. BMecTe ¢ TeM cnegyeT pa3rpaHnUyiMBaTh NpeaMeT YCTaBHOW AesATeNbHOCTY
HEKOMMEPYECKOW OpraHn3aLnm 1 KOHKPETHbIE NPaBOMOYMS MO OCYLLECTB/IEHNIO 3TON
neatenbHoOCcTU. B cchepe rpakaaHckoro o6opoTa KOHKPETHbIE MPaBOMOYMS HEKOMMEp-
4YeckoW opraHu3saumm co creymasnbHoOW NPaBoCcnocobHOCTbLIO MOryT ObITh LWWMPe NnpeaMeTa
ee yCTaBHOWN OesaTesIbHOCTW.

XoTAa nssnevyeHme npmbbisiv He MOXXeT BblITb OCHOBHOW LIeJ/IbI0 HEKOMMEPYECKOro
IOPNONYECKOro inLa, HeKoOMMepYeckKas opraHm3aumnsa MoOXKeT OCyLeCcTBAATb
npeanpuHNMaTeNbCKYylo AeATEeNbHOCTb, T.K. 3TO CNYXXUT OOCTUXKEHUIO Lenen, pagn
KOTOPbIX OHa Co3daHa. Takon OeAaTeNbHOCTbIO NPU3HAKTCA NpUHOocsALLee Npubbinb
MPOW3BOACTBO TOBAPOB M YCAYr, OTBEYAOLWMNX LensM Co3gaHNsa HEKOMMEPYECKON
opraHm3aummn, a Takxe npmobpeteHne n peannsaumns LeHHbIX bymar, MMyLLeCTBEHHbIX U
HEeMMYLLECTBEHHbIX MpPaB, y4acTne B X03ANCTBEHHbIX obLlecTBax U y4acTume B
TOoBapuLLEeCTBaxX Ha Bepe B Ka4yeCcTBe BKIag4YMKa.

OTOeNnbHO OT IpPUANYECKUX UL, CTOAT hunmansl U NnpeactasuTenscTea. Cor-nacHo
cTaTbn 55 MK PO lMNMpeacTtaBntensCcTBOM saBnseTca obocobneHHoe noapasne-ieHune
IOpPNONYecKoro inua, pacrosiodkeHHoe BHe MeCTa ero HaxoXXA4eHuns, KoTopoe
npeacTaBnsgeT UHTepecChl PUANYEeCKOoro inua n ocyuecTenseT nx 3awuty. duanaiom
anseTca obocobneHHoe noapasfeneHmne PUANYEeCcKoro amua, pacnosioXeHHoe BHe
MeCTa ero HaxoXX4eHus n ocyulecTeiasoLlee BCe ero PyHKUUU Uianm nx 4acTb, B TOM
yncne PyHKUUKM npeactaBuTensCTBa. NpeacraBnutenbCcTBa U punabl He ABNAIOTCS
CaMOCTOATeNIbHbIMU lopuandeckumMmm nnuamu. OHN HaJenArTCAa NMYLLLECTBOM CO34aB-
WM NX IOPUNONYECKUM NINLOM U OeNCTBYIOT Ha OCHOBaHUW YTBEPXKOEHHbIX UM M0J10-
XXeHunmn. B cooTBeTCTBUM C 4acTbio 1 Hanorosoro kogekca gpuanans n npencraBu-
TeNbCTBaA He ABNAITCA CaMOCTOATENIbHbIMW HanoronaaTesbWwWnKamMmm, HO uamansl u
nHble 06ocobneHHble Noapa3nesneHNs POCCMNCKNX OPraHM3aLUnin BbIMOSIHAOT 0653aH-
HOCTW 3TUX OpPraHmM3ayuni No ynaaTe Hasioros n cbopoB Ha TON TEPPUTOPUN, HA KOTO-PON
3TN hunmansl n nHble 0bocobneHHble NogpasaeneHnsa oCyLWecTBAAT PYHKLNN
opraHusauunu.

PykoBoauTenb NpeacTtaBuTesnbCTBa Uan dunnmana 4encTByeT Ha OCHOBaHUN
DOBEPEHHOCTU KaK hnsn4eckoe JINLO0 N MOXKET 3aKJ/ilo4aTb CAEJIKN Ha OCHOBAHUNM 3TOW
noBepeHHOCTU. B cooTBeTCcTBUN C NyHKTOM 20 lNocTaHoBNeHUsA NeHymMa BepxoBHOro



Cyna Poccum v NMnenyma Boicwero ApbutpaxxHoro Cyna Poccunm ot 01.07.96 "O
HEeKOTOpPbIX BOMPOCaXx, CBA3aHHbIX C NpUMeHeHMeM 4.1 [pa>KgaHCKOro Kogekca
Poccunckonm ®epepaumnn” npm paspeLleHnm cnopa, BbiTeKaoLwero 3 gorosopa, nognm-
CaHHOro pykosoauTesneM gpunmana (NnpencraBuTensCcTsa) oT UMeHn punmnana n 6es
CCbIJIKN Ha TO, YTO LOrOBOP 3aKJII0YEeH OT UMEHUN IPULNYECKOro nua 1 no ero gose-
PEHHOCTU, cneayeT BbIACHUTb, UMENINCb NN Y pyKoBoauTensa dounmana (Nnpencrasu-
TesibCTBA) HA MOMEHT Mo4NMCaHNsa 4OroBopa COOTBETCTBYOLWME MNOJIHOMOYMS, Bblpa-
XXEHHbIe B NMOJIOXXeHUU o0 hunmnane n nosepeHHOCTU. Caoenku, CoBepLleHHble PyKOBO-
antenem gpunvana (NnpeacrtaBuTeNbCTBa) NPU HAIMYUKM TakKUX NOJIHOMOYUN, cnepnyeT
CYMTaTb COBEPLUEHHBIMU OT UMEHU LOPNONYECKOro finua. B NpoTMBHOM Ciiy4ae iopuan-
YeckKoe JINLLO HE MOXKET CYMTATbCA CTOPOHOM TaKoro A0roBopa U 0TBeYaTb MO HEMY, B
TOM YMUCne NMyLEeCcTBOM CBOero puanana nam npencraBuTenbLCTBa.
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